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Overview 
All too often, estate planning is seen simply as having a will. However, it is far 
more complex than having a will because it also involves, among other issues, 
families, beneficiaries and taxation matters. 

Financial planners do not generally hold the legal qualifications required to 
provide comprehensive estate planning advice. Almost all financial planning 
decisions will, however, have estate planning implications, so it is essential that 
financial planners have a working knowledge of the fundamentals to enable them 
to prepare better financial plans. 

This topic introduces the general principles of estate planning and so presents a 
basis on which estate planning advice may be provided. 

 Learning objectives 
In this topic, you will learn: 

• the importance of estate planning and relevance to financial planning 

• identification of estate and non-estate assets  

• elements of an effective estate plan 

• requirements for a valid will 

• conditions for a challenge to a will 

• legal effects of dying intestate 

• the nature and use of assets that pass outside the estate 

• methods of payment of superannuation on death 

• when a power of attorney (POA) may be required 

• the use of testamentary trusts 

• superannuation aspects of estate planning  

• taxation laws concerning deceased estates. 
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Estate planning glossary 
Ademption Loss of the subject matter of a gift in a will and that results in the inability to 

be transferred by the executor/rix. 

Administer/administration The work performed by an executor/rix when they perform the instructions 
left for them in the deceased’s will. 

Assets Items of value that comprise the estate of a deceased person. 

Beneficiary A person or organisation that is given entitlements under a will. 

Cash legacy A cash gift for a beneficiary. 

Codicil A document that is added later to a will to amend it. 

De facto spouse The definition of de facto spouse, for the purposes of estate planning only, 
includes a person who is the sole partner of the deceased and was not a 
partner in another de facto relationship. 

Devise The gift of real estate. 

Donee The person receiving the POA — also known as the ‘attorney’ or ‘grantee’. 

Donor The person granting the POA — also known as the ‘principal’ or ‘grantor’. 

Estate The sum of all assets of a deceased person. 

Executor A male person or an organisation nominated by the will maker to supervise 
and be responsible for the administration of the estate of the will maker. 

Executrix A female person nominated by the will maker to supervise and be 
responsible for the administration of the estate of the will maker. 

Gift The benefit to be received by a beneficiary. 

Grant of probate The document issued by the probate court that recognises the executor/rix. 
It also includes a copy of the will and the inventory of property. 

Guardian A person or organisation named in the will to protect and provide for a child 
less than 18 years of age. The appointment may be enduring, in which 
case the appointment is by a specific document. 

Inherit To benefit from an estate of a deceased person — disinherit is to deny a 
gift to a possible beneficiary. 

Interest The future entitlement of a beneficiary. 

Intestacy Where the deceased dies without a will, or if it is incomplete or invalid. 
Also, where assets have not been disposed of validly. 

Joint ownership Where there is more than one owner of an asset. 

Lapse A failure of a gift in respect of its object, e.g. the beneficiary predeceases 
the will maker and therefore the asset cannot be passed on as requested. 

Life interest Provision for a beneficiary to occupy a house during their lifetime and then 
for the property to pass to another beneficiary. 

Power of attorney A document giving power to another person/s to act on their behalf. It may 
be specific, limited, general or enduring. 

Predecease To die before someone else. 

Probate A document allowing the executor/rices of a will to deal with the will 
maker’s estate. 
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Residue/remainder What is left of an estate after debts have been paid and gifts distributed. 

Revocation A statement that legally cancels previous acts, such as a will. 

Specific bequest Gifting of specific items of property owned by the will maker. 

Spouse A legally married partner. 

Testamentary disposition The will, the last written statement by the will maker describing to whom 
their assets will go to after they die. 

Testator The person who makes the will; the will maker. 

Trust At trust law, a trust exists when a person or company (i.e. trustee) holds 
assets (i.e. trust property) in trust for others (i.e. beneficiaries) who are 
intended to benefit from the assets and/or income from those assets. 

Trustee A person or an organisation legally established to manage the affairs of 
another. 

Trust deed A document that sets out the rules for the establishment and operation of a 
fund. 

1 The importance of estate planning 
The financial planning process involves advising about wealth accumulation, 
preservation and distribution. Estate planning is a very important part of this 
process. Few people like to think about their own mortality but most want to leave 
their affairs in order, have their possessions distributed according to their wishes 
and minimise tax in the event of their death. 

In general terms, estate planning aims to ensure that the right assets are 
transferred to the right people at the right time. It involves complete consideration 
of a person’s assets and liabilities, whether technically owned by them or not, to 
ensure the transfer and control of assets maximises the benefit to the deceased’s 
estate and beneficiaries, taking into account each beneficiary’s personal 
circumstances. This means not only deciding how assets are to be distributed 
before or after death, but also establishing the correct financial structures and 
arrangements to protect a family’s interests in the most tax-effective way. 

Estate planning is far more complex than a will. It involves people first, family 
structures and beneficiaries, as well as powers of attorney, trusts and taxation 
issues, and potentially business succession, guardianship provisions and 
superannuation and insurance arrangements. Due to these complexities, it is the 
non-traditional clauses of a will, dealing with issues such as negatively geared 
assets, forgiveness of personal debts, adjustment or equalisation and the 
exercise of business succession options, which are of greater relevance. 

Although detailed estate planning is beyond the scope of this course, 
every planner needs a working knowledge of the basics and should become 
well versed in this field over time. 

With the push for self-funded retirement, the importance of estate planning as a 
part of an overall financial plan has increased dramatically. Of course, the need 
for estate planning will vary considerably depending upon the individual. 
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An ageing population will increasingly need greater advice and guidance on estate 
planning issues. Not only do financial planners need to advise people bequeathing 
their wealth, but also those receiving this wealth. Death provides potential new 
financial planning clients because beneficiaries require assistance and advice. 

Given that financial planners should seriously consider estate planning as part of the 
overall financial planning process, just what level of involvement is appropriate? 

It would be most unwise for financial planners to advise on areas outside their 
areas of competency and this is an area where the planner should always work in 
conjunction with a solicitor or other legal professional who specialise in estate 
planning, as well as other relevant professionals such as accountants. 

1.1 Estate planning considerations 
Wherever possible, the planner needs to consider estate planning issues at the 
outset when deciding on the ownership of investments. Later, transfer of assets 
can be costly because of stamp duty and possible capital gains tax (CGT) 
implications. It pays to get the ownership of any assets right the first time. 

Therefore, when drawing up a financial plan, the consequences of the client’s 
death should be worked through and, where relevant, the client alerted to 
important considerations such as: 

• how channeling assets through a discretionary trust can overcome the 
adverse tax effects of receiving an inheritance 

• how setting up a life interest for a second spouse can protect the interests of 
the children of a first marriage 

• remembering a spouse but not an independent adult child is eligible to receive 
a tax-free death benefit from superannuation 

• understanding how young children can benefit from testamentary trusts  
(i.e. a trust set up under a will) because they get the benefit of the normal 
individual marginal tax rates 

• where there is no family and the money is to go to charity, setting up a charitable 
trust in perpetuity can ensure the charity is not immediately liable for CGT 

• how a trust structure can guard the interests of mentally or physically 
handicapped beneficiaries. 
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1.2 Desirable features of an estate plan 
There are four key desirable features of an estate plan: 

• simplicity 

• clarity 

• flexibility  

• practicality. 

Simplicity 

Many clients have neither the training nor ability to cope with the intricacies of 
multiple trusts or complex company structures. Many do not wish to involve 
themselves or their families in the formal procedures necessary for the 
maintenance of such complex legal structures. While simplicity should not be 
carried to extremes, the structure created should not impose a burden on clients 
in the conduct of their everyday business or family affairs. 

Clarity 

The client should understand the substance, nature and effect of the estate plan. 
Such plans should be expressed in terms commensurate with the client's 
experience and understanding. It is as pointless to provide an unsophisticated 
client with a complex, legalistic report just as it is insulting to provide a 
sophisticated and experienced client with a vague description of their affairs. 

Flexibility 

The single most important attribute of a successful estate plan is flexibility. 
The possibility of changes to existing relationships among the client's family must 
be taken into account. The client may presently desire to disinherit one or more 
members of the family, but that desire can easily be reversed in a surprisingly 
short time. The client may intend to continue conducting their present business 
activities until their death; however changes in circumstances may lead to the 
disposal or winding-up of the business. The estate planner must provide for all 
of these matters. 

Practicality 

Practicality is an important feature in the future management of an estate plan. 
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Example: Considering practical consequences of a will 

Harry, age 71, owns and controls five pieces of real estate. 
Those properties yield a weekly net return of $5000 before tax. Harry and 
his spouse Sally, age 56, own their matrimonial home, furniture and motor 
vehicle as joint tenants. Harry wants to give Sally a life interest over all the 
assets to provide her with sufficient income and, upon her death, split the 
estate into five equal shares for each of the following: 

• Jason (Sally’s son from a previous marriage, age 31) 

• Joshua (Harry’s brother, age 79) 

• Polly (Harry’s sister, age 73) 

• Parity through Charity (a charity) 

• Money Makes Merry (another charity). 

This proposal may appear initially to be both fair and sensible but has the 
following serious deficiencies: 

• Sally has a substantial life expectancy. She may live a further 30 years or 
more, during which none of the other beneficiaries would receive any capital 
entitlement or income. Jason, Parity through Charity and Money Makes Merry 
would probably prefer a smaller but immediate entitlement to a benefit that, 
under the proposed plan, may become a reality anywhere between 10 and 
40 years. Joshua and Polly are elderly now and their needs may be even 
greater for an immediate capital sum after Harry’s death. 

• Sally would receive a large and regular income, $5000 per week, taxed at her 
marginal tax rate, but receive no capital. 

• The estate and the assets would need to be managed and administered for 
many years until Sally’s death and possibly a period thereafter. 

A financial planner should consider the practical consequences of this proposal 
and suggest one or more alternatives, which might overcome the detrimental 
features of the client's plan. 

For example, Sally could be provided with a capital sum and a share of the 
residue, while the other intended beneficiaries are also left a share of the residue, 
with all the entitlements being effective upon Harry’s death. Also, the estate plan 
should cover the possible death of any of these beneficiaries before Harry’s death. 
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2 Estate and non-estate assets 
Typically, when people think of estate planning they think of wills. In fact, 
preparing or drawing up a will is often only a small part of the estate planner’s 
task. A will only deals with assets that the testator (i.e. will maker) actually owns 
in their own right. If the asset is owned by the testator and is part of the testator’s 
‘estate’, a will can be used to pass it on to the intended party. 

Estate assets include all assets that are owned personally, such as: 

• personal assets 

• any share of any asset owned as tenants in common with anyone else 

• shares personally owned in any company 

• personally owned interests in a business, which will be an estate asset but 
may also be subject to a pre-existing contract relating to those business 
interests 

• any superannuation death benefits paid by a trustee to an estate 

• the proceeds of a self-owned life insurance policy (i.e. where the policy owner 
is also the person insured) 

• any right to recover loans that have been made 

• any right to an asset held under a legally enforceable contract 

• any other contractual or legislative rights owned personally. 

Sometimes people control assets but do not actually own them and these will not 
be considered estate assets. The incidence of ‘non-estate’ assets is particularly 
high for people in occupations carrying a relatively high degree of financial risk, 
such as medical practitioners, directors of trading companies, financial planners, 
accountants and lawyers. 

Non-estate assets may include: 

• assets that are held by the testator as joint tenant 

• assets held in a trust 

• assets owned by a company 

• superannuation death benefits proceeds paid directly to dependants or 
non-dependent beneficiaries 

• life insurance policy proceeds paid to someone other than the life insured 

• life interests. 

Non-estate assets cannot be disposed of in a will and other steps may need to be 
taken to transfer them. The documents that govern such assets may assume 
much greater importance than a person’s will. 

© Kaplan Education Pty Ltd. All rights reserved. 



8 Foundations of Financial Planning Part B: Financial Planning 

Instead, crucial estate planning documents might include the: 

• wording of land titles, business and other agreements 

• choice of superannuation fund and discretionary trust trustees and appointers 

• terms of superannuation fund and discretionary trust deeds 

• advisory and binding nominations by fund members to fund trustees 

• ownership of life and other insurance policies. 

Three common areas to be aware of involve joint tenancy, superannuation 
benefits and insurance policies. 

2.1 Joint ownership of assets 
Where property is held jointly with another, the nature of the relationship between 
those parties about the property will determine how that property is treated 
following the death of one of the parties. Broadly, there are two ways that 
property may be held jointly. 

Tenancy in common 

This is a property ownership arrangement in which two or more persons own 
property jointly. It is not necessary that the ownership consist of equal shares 
or percentages of the property. This form of ownership does not offer a right 
of survivorship therefore any share of the property belonging to a deceased 
co-owner becomes part of their estate and passes to their heirs. The shares 
of the remaining original co-owners do not change. 

Example: Tenancy in common 

Nancy and Edwina bought an apartment together. Nancy agreed to 
purchase 60% of the property while Edwina bought the remaining 40%. 
They agreed that when either of them died that the property would be sold. 
When Nancy died, her estate received 60% of the sales proceeds while 
Edwina received the remaining 40%. 

Joint tenancy 

Joint tenancy is a type of co-ownership where any two or more persons, 
related or not, own property together in equal shares. Due to this right of 
survivorship, the property passes to the surviving owner(s) on the death of 
any of the other owners. The assets do not pass through the estate. 

For this reason, when identifying how to hold an asset, care needs to be taken 
as to whether the asset should be held as tenancy in common or joint tenancy. 
In NSW, the Conveyancing Act 1919 (NSW) assumes any property purchased 
jointly is purchased as tenants in common unless the parties otherwise specify. 
All other states and territories presume, unless expressly stated otherwise, 
the parties acquired the property as joint tenants. 
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Intention of the parties 

It is necessary to appreciate that the parties’ intention when acquiring or creating 
the asset is critical to determining whether property is held as a joint tenancy. 
If that intention was given effect, it does not matter that any of the joint tenants 
contributed a greater share, or all, of the consideration for the acquisition. 

Example: Joint tenancy 

Brett and Jessica open a bank account as joint tenants in joint names. 
Jessica dies; Brett is entitled to the balance held at the time of the death, 
even if Jessica deposited all the money into the account. 

2.2 Superannuation 
Superannuation funds are trust funds, so the legal ownership of the fund assets 
vests in the trustees. Benefits are not an estate asset and proceeds will be 
distributed according to the terms of the trust deed for the particular 
superannuation fund, the governing superannuation rules and common-law 
entitlements. Invariably, superannuation trust deeds will extend absolute 
discretion to the trustee as to how any fund balance and life policy proceeds are 
distributed. Where they have the discretion to do so, trustees will pay the benefit 
to those they deem the most appropriate person(s) in accordance with the rules 
of the superannuation legislation. 

It is common practice for a member to nominate a beneficiary when joining a 
superannuation fund, but this may not be legally binding on the trustees. If the 
trustees decide not to pay the nominated beneficiary, or if no nomination is made, 
the trustees retain complete discretion as to the payment of death benefits to 
dependants, although often the benefit is paid to the estate for distribution 
according to the will. 

Many superannuation funds offer members the opportunity to make a 
‘binding nomination’ of the beneficiary of their superannuation benefit should 
they die prior to being eligible to withdraw it. This is an important area of estate 
planning where financial planners should be involved when providing guidance 
and advice. 

The binding nomination is a formal document that must be signed and dated by 
the member in the presence of two independent witnesses who are at least 
18 years old, and is effective for three years from the date of last confirmation. 
Independent witnesses cannot be beneficiaries of the nomination. Where a 
binding nomination is greater than three years old and a new nomination has 
not been made, it is no longer binding and trustee discretion will prevail. 
An exception to this is the Australian Taxation Office’s Self Managed 
Superannuation Funds Determination SMSFD 2008/3, which states that 
self managed superannuation funds (SMSFs) do not have to abide by certain 
Superannuation Industry (Supervision) Act 1993 (Cth) (SIS Act) requirements, 
including the need for the nomination to be: 

• witnessed by two individuals 

• updated every three years. 
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The person nominated to receive the benefit must be eligible under the SIS Act 
and therefore must be: 

• a legal personal representative (LPR) of the member (i.e. the estate) 

• the spouse or children of the member, or 

• their financial dependants or a person with whom they have an 
interdependency relationship. 

If superannuation benefits are paid into the estate as the result of a binding 
nomination or trustee decision, only then will any funds be distributed in 
accordance with the provisions of the will. 

Superannuation and estate planning is discussed in more detail later in this topic. 

2.3 Insurance 
Insurance can be either an estate or a non-estate asset. 

If the policy is owned by the testator (i.e. it is the testator’s life that is insured 
under a policy taken out by the testator), the claim against the insurer is an asset 
of the policy owner’s estate when the testator dies. This is a very similar result if 
the policy owner is stated to be the executor/rix of the life insured. In both these 
instances, the life insurance proceeds will be an estate asset that the life 
insured’s will can control. 

Should another party be named as owning the policy, the entitlements in relation 
to the policy will not form part of the assets of the estate. In this case, the policy 
benefit is paid directly to the owner of the policy if that owner is an individual, 
e.g. a life insurance policy owned by an individual over the life of their spouse. 
Such an arrangement operates independently of any will that might exist. 

A further complication is added to life insurance ownership issues where the 
policy is owned via superannuation. In this case, the proceeds of the policy will 
be paid to the policy owner (i.e. the trustee of the superannuation fund) and form 
part of the superannuation benefits and be distributed at the trustee’s discretion 
or in accordance with a binding nomination. 
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3 The will 
One of the most important estate planning documents is the will. A will enables a 
person to direct who is to receive assets from their estate, and on which terms 
after their death. A will allows a person to appoint whom they want as their 
executor/rix (i.e. the person who administers their estate following their death). 
A will can be revoked by making another will and can be updated throughout a 
person’s life. 

Despite being simple to prepare and maintain, many people die without a will, 
or one that is out-of-date and does not accurately reflect their current 
circumstances. 

3.1 Who can make a will? 
Traditionally, an effective will can only be made, altered or revoked if the will 
maker has testamentary capacity. This means the will maker must have achieved 
a minimum age and be of sound mind, memory and understanding. 

Recent amendments to legislation have provided for the ability of courts to make 
and alter wills on behalf of an adult who lacks testamentary capacity. 

A person must generally be at least 18 years of age to make a will but there are 
special rules for members of the armed forces and married minors. An unmarried 
person under 18 years of age may be able to make a valid will in certain 
circumstances and generally requires court permission to do so. 

3.2 Requirements for a valid will 
While individuals can draft their own will, there are many traps to avoid so it is 
generally a good idea for clients to obtain legal advice regarding their will. 
Financial planners are not qualified to draw up wills but may work with the client’s 
solicitor to ensure the proper structures are in place. 

Solicitors may charge anywhere between $100 and $500 for drafting a standard 
will, and upwards of $1000 for a more specialised document, although this will 
vary depending on the solicitor and the requirements of the will. A trustee 
company can usually prepare a valid and lawful will for no charge, although they 
will normally charge a percentage of the estate assets to administer the estate. 

A will need not be registered. However, it should be stored in a safe place and 
the executor/rix informed of both its existence and its location. 

A will does not have to be in any prescribed form but there are various 
requirements needing to be met, and these vary among the states and territories. 
The primary formal requirements for a valid will are: 

• in writing 

• signed by the testator at the end of the document 

• the signature of the testator must be witnessed by two witnesses present at 
the time of the signing, and each must sign in the presence of the testator. 

© Kaplan Education Pty Ltd. All rights reserved. 



12 Foundations of Financial Planning Part B: Financial Planning 

If these requirements are not met, it remains possible that an informal or invalid 
will may still be recognised; however, this remains at the discretion of the 
Supreme Court. 

Ideally, the following requirements should be addressed: 

• The document must be identifiable as a will and sufficiently identify the person 
who is making the will. 

• An executor/rix/LPR needs to be appointed. This can be an individual or a 
trustee company chosen by the will maker to carry out their wishes after 
their death. 

• The will should contain concise statements naming the person’s chosen 
beneficiaries; what each one is to receive and how and when they will 
receive it. 

• The will should provide for the disposition of the whole of the estate. 

• A will may be amended or addended by one or more codicils, which are 
properly prepared documents changing the terms of the original will. 

• Witnesses need to be at least 18 years of age. 

A witness to the will who is also a beneficiary or related to a beneficiary of the will 
should seek legal advice because the rules as to will invalidity vary between the 
states and territories. 

3.3 Considerations when preparing a will 
When preparing a will, the will maker should consider the circumstances of each 
beneficiary, including their: 

• eligibility, either present or future, for a means-tested pension 

• exposure to risk that may result in insolvency 

• taxation status 

• ability to manage finances 

• disabilities 

• potential family law problems. 

It is important to draft a flexible will to allow for: 

• unforeseeable future contingencies 

• changes in the will maker’s circumstances 

• changes in the beneficiaries’ circumstances. 

Beneficiaries should not be locked into inflexible arrangements but sometimes 
there may be a need to impose restrictions on beneficiaries (e.g. when a 
beneficiary has special needs). 
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The will maker should also give careful thought to who will be appointed as their 
executor/rix. The executor/rix is given the power at law to carry out the will maker’s 
wishes and do all that is legally necessary to achieve a due and proper 
administration of the estate. It is highly recommended for the will maker to discuss 
the possible appointment with their chosen executor/rix before preparing the will. 

An executor/rix must be at least 18 years of age and of sound mind. More than 
one executor/rix can be appointed in a will. The executor/rix’s role is voluntary 
and without reward unless the will maker has specifically allowed an executor/rix 
to be paid a fee for the services performed. A person who is named as an 
executor/rix may refuse to accept the role. 

The most commonly appointed person to act as an executor/rix is the main 
beneficiary of the estate, but other commonly appointed executor/rixs include the 
solicitor, the accountant or a public trustee company. 

Some of the tasks the executor/rix undertakes include: 

• obtain court approval (i.e. probate). The executor/rix can do this personally or 
through a lawyer or trustee company 

• prepare an inventory and valuation of the deceased’s assets 

• deal with third parties to ensure affairs are handled as required by the will 

• pay any remaining debts of the estate, which may involve selling some assets. 
This is done before distribution of the estate to beneficiaries 

• prepare the deceased’s final tax return 

• prepare the tax returns of the estate 

• distribute estate assets to beneficiaries. 

3.4 How long does a will last? 
From a technical perspective, in the absence of a disqualifying event, a will 
remains effective indefinitely. The most common disqualifying events are the 
creation and proper execution of a new will and the marriage or divorce of the 
testator, unless the earlier will was drafted in express contemplation of the 
marriage or divorce. 

From a practical perspective, a will lasts only as long as necessary. In other 
words, if circumstances change the will should be redrafted. 

Legal advisers recommend that a will should be reviewed at least annually, and 
the best time to do this is just after having reviewed tax affairs. A review of this 
nature does not necessarily require revisiting the solicitor; simply a rethinking of 
personal circumstances and an assessment of whether any change has occurred 
that would require updating the will. 
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3.5 Impact of marriage or divorce 
Rules regarding this marriage and divorce vary among the states and territories, 
but generally when a testator marries, a will made before the marriage is revoked 
automatically. 

Parts of a will could also be revoked because of divorce. A testator should be 
able to review their will prior to the divorce taking place because the Family Law 
Act 1975 (Cth) requires one year’s period of separation before a divorce can be 
granted. If the testator dies within this year without changing their will, their 
spouse will inherit their estate under their current will or under the intestacy laws. 

3.6 Changing or revoking a will 
A will may be revoked (i.e. cancelled) in the following ways: 

• making another will that revokes any earlier will 

• destruction with intent to destroy 

• marriage or remarriage. 

It is time to change a will if: 

• it is very old and assets have changed 

• there are new members in a family 

• the will maker is newly married or divorced. 

• the will maker has entered into a new relationship 

• tax laws have changed, or 

• details of an existing will need changing. 

Note: The laws affecting wills and divorce are slightly different in each state and 
territory. For example, in Victoria a divorce will automatically revoke any gift left to 
a former spouse. 

There are two main ways to change a will: 

• A new will can be made that automatically revokes a previous will. 

• A codicil can be made to a current will. A codicil is a legal addition to a will and 
can be quite complicated, so it is best to seek legal advice. 
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4 Challenging a will 
The majority of wills are upheld and executed by the courts. However, some 
parties may feel aggrieved by the contents of a will and challenge the basis  
of its authority. 

A will can be contested on the basis that it is invalid or that it is valid but failed 
to make adequate provision for one or more beneficiaries, commonly called 
‘family provisions’ legislation. 

4.1 Challenging the validity of a will 
A challenge to the validity of a will should occur before a grant of probate. 
The grant of probate is the authority the courts give to the nominated trustee to 
execute the will’s requirements (e.g. selling property and dividing the proceeds 
among the testator’s family members). 

Wills may be invalid for a range of reasons, including the lack of formal 
requirements or intention by the testator. The latter can occur if the testator 
was ‘unduly influenced’ when preparing the will. The essential element of 
undue influence is coercion, though this needs to be distinguished from mere 
persuasion. Coercion in this context refers to influence that was applied to the 
testator in executing a will that was not remotely consistent with their intention. 

4.2 Challenging on other grounds 
In some cases, although a valid will may exist, people not provided for in the 
will may challenge it on other grounds. Different laws apply across different 
jurisdictions as to who can challenge a will and any particular rules that may 
apply. 

For example, in NSW a family provisions claim is now made under the 
Succession Act 2006 (NSW) that explains the classes of persons entitled 
to take action against an estate. 

The making of an order for adequate provision for maintenance, education or 
advancement is one that is measured not against the beneficiaries’ needs but 
against the individual’s moral obligations and the value of their estate. The court 
is entrusted with reviewing the: 

• claimant’s relationship to the deceased and to the actual beneficiaries named 
in the will 

• circumstances giving rise to the applicant’s moral claim for relief 

• the comparative moral claims of the other beneficiaries. 

The extent of the Succession Act includes matters within the notional estate. 
Certainly, the actual estate of the deceased is open to attack under a family 
provisions claim. The notional estate, however, can include property gifted by the 
deceased shortly before death and property that has already been dealt with 
under probate. Unless the permission of the court is granted, a claim of this type 
must be made within 12 months of the deceased’s date of death. 

© Kaplan Education Pty Ltd. All rights reserved. 



16 Foundations of Financial Planning Part B: Financial Planning 

5 Dying without a will 
Without a proper will, the management of a deceased’s estate can be very 
complex. When a person dies without a will or without a valid will, they are said to 
have died intestate. Where the deceased has left a valid but incomplete will that 
does not deal with the whole of the deceased’s estate, they are said to have died 
partially intestate. 

In the case of intestacy, someone (usually the main potential beneficiary) must 
apply to the Supreme Court to grant letters of administration instead of probate. 
These have the same effect as a grant of probate. Where there exists a partial 
intestacy, probate will still be granted to the executor/rix identified in the will who 
will be entrusted with dealing with the intestate part of the estate, according to the 
rules of law. 

Where intestacy occurs, distribution of property upon death is determined 
according to a statutory formula that varies across the states and territories as 
set out below. Distribution of an estate under these rules can bring about results 
that the intestate would not necessarily have desired or intended. 

5.1 Uniform succession laws 
As part of the Uniform Succession Law Harmonisation Project, New South Wales 
was the first state or territory to implement aspects of model legislation in 2009. 
Tasmania has also enacted similar legislation that came into force on  
1 January 2011. 

It is anticipated that other states and territories may implement similar legislation 
in due course. Therefore, the table below is subject to change and should be 
used as a guide. Specialist estate planning advice should be sought for more 
details and the consequences of the various states’ and territories’ legislation on 
their clients. 

The following paragraphs set out the current intestacy provisions in each state 
and territory. 

Please note the following explanation of the terms is used in all of the following 
tables: 

•  ‘Issue’ refers to children through all degrees (e.g. children, grandchildren, 
great-grandchildren, etc.). 

•  ‘Estate’ means all of the deceased's assets after the payment of debts. 

•  ‘Residuary estate’ means the remainder of the deceased’s estate after the 
payment of debts and any legacies. 

•  ‘Spouse’ includes a de facto spouse in South Australia, New South Wales, 
Tasmania and Queensland. Special arrangements apply to a de facto partner 
in the Northern Territory. 
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New South Wales 

In NSW, changes to the intestacy rules have significantly altered how the 
disposition of an estate in intestacy works. 

The following table sets out who gets what from an intestate estate in NSW. 

1. Deceased survived by: 
  • spouse but no issue, or 
 • spouse and issue who are all 

issue of that spouse. 

The spouse is entitled to the entire estate  

2. Deceased survived by spouse 
and issue/children. 

If the intestate leaves one surviving spouse and there are issue who are 
not the issue of the spouse then the spouse is entitled to: 
• purchase property from the estate 
• the intestate personal effects  
• the statutory legacy $426,014*  
• one half of the balance of the estate. 
If the intestate leaves multiple surviving spouses but no issue, or no 
issue other than issue of a spouse, then spouses share equally. If there 
are multiple spouses and issue who are not the issue of any of them then 
the spouses are entitled to share, as set out above, the intestate’s 
personal effects, the statutory legacy and one half of the balance of the 
estate. The issue of the intestate are entitled to the remaining part of the 
intestate estate after the spouse’s entitlements are satisfied. 

3. Deceased survived by issue, 
but no spouse 

Children take one share each. More remote issue share deceased 
parent/grandparents’ etc. share, but any issue must attain age 18 or 
marry in order to take.  

4. Deceased survived by parents, 
and no spouse or issue. 

Parents share the estate equally if both survive. If there is only one 
surviving parent the entitlement vests in the parent.  

5. Deceased not survived by 
spouse, issue or parents. 

Brothers and sisters share equally and the children of any deceased 
brother/sister take their parents’ share at 18, then grandparents and then 
uncles and aunts and their issue. 

* As per the Consumer Price Index (CPI) for quarter ending 31 December 2012, and indexed quarterly in line 
with CPI. The actual amount that applies is based on the CPI number for the last quarter published before the 
date the intestate died. 

Multiple surviving spouses 

As stated above, if the intestate leaves more than one surviving spouse and 
there are no issue, or the issue are also the issue of the spouses, the spouses 
are entitled to the entire estate. 

The property is to be shared in: 

• accordance with a written agreement 

• accordance with an order of the court 

• equal shares if specific conditions are satisfied. 
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Victoria 

The following table sets out who gets what from an intestate estate in Victoria. 

1. Deceased survived by spouse 
but no issue. 

Spouse takes all. 

2. Deceased survived by spouse 
and issue. 

If the intestate’s residuary estate is not worth more than $100,000 the 
spouse takes the whole of the estate. 
If the intestate’s residuary estate is worth more than $100,000 the 
spouse takes:  
• personal chattels 
• $100,000 + interest at prescribed rates 
• 1/3 balance.  
Issue take: 
• 2/3 balance. 
Note: A partner may obtain intestate’s interest in shared home. 

3. Deceased survived by issue but 
no spouse. 

Children take one share each. 
More remote issue share deceased parent/grandparents’ etc. share. 

4. Deceased survived by parents, 
and no spouse or issue. 

Parents share the estate equally if both survive. If there is only one 
surviving parent the entitlement vests in the parent. 

5. Deceased not survived by 
spouse, issue or parents. 

Brothers and sisters share equally and the children of any deceased 
brother/sister take their parents’ share (provided at least one brother or 
sister survives), then grandparents, then uncles and aunts. 

Note also that no beneficiary will receive their share in an intestate estate until 
attaining the age of 18.  

South Australia 

The following table sets out who gets what from an intestate estate in South Australia. 

Note also that no beneficiary will receive their share in an intestate estate until 
attaining the age of 18. 

1. Deceased survived by spouse 
but no issue. 

Spouse takes all. 

2. Deceased survived by spouse 
and issue. 

Spouse takes: 
• personal chattels 
• $100,000 
• 1/2 balance. 
Issue take: 
• 1/2 balance. 

3. Deceased survived by issue but 
no spouse. 

Children take share equally. More remote issue share deceased 
parent/grandparents’ etc. share. 

4. Deceased survived by relatives 
and no spouse or issue. 

Parents share the estate. 

Multiple surviving spouses 

If there is more than one spouse/domestic partner, the ‘spouse’s share’ is to be 
divided equally between them. 

A person will be a ‘domestic partner’ if they lived with the deceased for the last 
three years, or three of the last four years or had a child with the deceased.  
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Queensland 

The following table sets out who gets what from an intestate estate in Queensland. 

Note also that no beneficiary will receive their share in an intestate estate until 
attaining the age of 18. 

1. Deceased survived by spouse, 
but no issue. 

Spouse takes all. 

2. Deceased survived by spouse 
and issue. 

Spouse takes: 
• personal chattels 
• $150,000 
• half balance if one child or one-third balance if more than 1 child. 
Issue take: 
• remainder of balance. 

3. Deceased survived by issue, 
but no spouse. 

Surviving children take one share each. More remote issue share 
deceased parent/grandparents’ etc. share if there are no surviving 
children. 

4. Deceased survived by parents, 
and no spouse or issue. 

Parents share the estate. 

5. Deceased not survived by 
spouse, issue or parents. 

Brothers and sisters share equally, and the children of any deceased 
brother/sister take their parents’ share, then grandparents and then 
uncles and aunts and their children. 

Multiple surviving spouses 

In the event that there is more than one spouse, the estate is to be shared in: 

• accordance with a written agreement 

• accordance with an order of the court 

• equal shares if specific conditions are satisfied. 

In South Australia and Queensland, the spouse’s entitlement may be shared 
between them. In Queensland, if the deceased is survived by a spouse and a 
de facto spouse, they will share the statutory entitlement of the spouse. 
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Western Australia 

The following table sets out who gets what from an intestate estate in 
Western Australia. 

Note also that no beneficiary will receive their share in an intestate estate until 
attaining the age of 18. 

1. Deceased survived by spouse 
but no issue. 

Spouse takes all only if: 
• no parents, brothers/sisters, nephews or nieces (see item 6), or 
• estate is worth less than $75,000. 

2. Deceased survived by spouse 
and issue. 

Spouse takes: 
• household chattels 
 If net assets <$50,000 excluding household chattels, all otherwise: 
 • $50,000 + interest at prescribed rate 
 • 1/3 balance. 
Issue take: 
• balance. 

3. Deceased survived by issue, 
but no spouse. 

Children take one share each. More remote issue share deceased 
parent/grandparents’ etc. share. 

4. Deceased survived by parents, 
and no spouse or issue. 

Parents share the estate only if no brothers or sisters survived 
If brother or sister living, outcome more complicated. 

5. Deceased not survived by 
spouse, issue or parents. 

Brothers and sisters share equally, and the children of any deceased 
brother/sister take their parent’s share, then grandparents, then uncles 
and aunts and their children. 

6. Deceased survived by no issue, 
but by spouse and parents or 
spouse and brothers/sisters or 
nephews/nieces. 

Spouse takes: 
• household chattels 
• $75,000 + interest at prescribed rate 
• 1/2 balance. 
Parents, brothers/sisters nephews/nieces take 1/2 balance but in 
unequal shares. 
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Tasmania 

In Tasmania, changes to intestacy rules have significantly altered how the 
disposition of an estate in intestacy operates since January 2011. 

The following table sets out who gets what from an intestate estate in Tasmania. 

1. Deceased survived by spouse, 
but no issue. 

If the intestate leaves one surviving spouse and there are no issue, or 
the issue are also the issue of the spouse, the spouse is entitled to the 
entire estate.  

2. Deceased survived by spouse 
and issue/children. 

If the intestate leaves one surviving spouse and there are issue who 
are not the issue of the spouse then the spouse is entitled to: 
• the intestate personal effects 
• the statutory legacy $378,579* 
• one half of the balance of the estate. 
If the intestate leaves multiple surviving spouses but no issue, or no 
issue other than issue of a spouse, then spouses share equally. If 
there are multiple spouses and issue who are not the issue of any of 
the spouses, then the spouses are entitled to share, as set out above, 
the intestate’s personal effects, the statutory legacy and one half of the 
balance of the estate. The issue of the intestate, but not of the 
surviving spouses, are entitled to one half of the balance of the estate, 
shared between them. 

3. Deceased survived by issue, 
but no spouse 

Children share equally. More remote issue share deceased 
parent/grandparents’ etc. share, but any issue must attain age 18 or 
marry in order to take. 

4. Deceased survived by parents, 
and no spouse or issue. 

Parents share the estate. 

5. Deceased not survived by 
spouse, issue or parents. 

Brothers and sisters share equally, and the children of any deceased 
brother/sister take their parents’ share at 18, then grandparents and 
then uncles and aunts and their issue. 

* As per the Consumer Price Index (CPI) for quarter ending 31 December 2012, and indexed quarterly in line 
with CPI. The actual amount that applies is based on the CPI number for the last quarter published before the 
date the intestate died. 

Multiple surviving spouses 

If the intestate leaves more than one surviving spouse and there are no issue, 
or the issue are also the issue of the spouses, the spouses are entitled to the 
entire estate. 

The estate is to be shared in: 

• accordance with a written agreement 

• accordance with an order of the court 

• equal shares if specific conditions are satisfied. 
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Australian Capital Territory 

The following table sets out who gets what from an intestate estate in the 
Australian Capital Territory (ACT). 

In ACT an eligible partner, who may be the same sex as the deceased, may be 
eligible to take the spouse's entitlement under intestacy. If an eligible partner has 
lived with the deceased for more than five years before the deceased’s death, 
they will take all of the spouse’s entitlement. If for less than five years, then the 
eligible partner and lawful spouse share the entitlement. 

Also note that no beneficiary will receive their share in an intestate estate until 
attaining the age of 18. 

1. Deceased survived by spouse or eligible 
partner, but no issue. 

Spouse/eligible partner takes all. 

2. Deceased survived by spouse/eligible 
partner and issue. 

Spouse/eligible partner takes: 
• personal chattels 
• $200,000 + interest at 8% 
• 1/2 balance if one child, or 1/3 if more than one child. 
Issue take: 
• balance. 

3. Deceased survived by issue, but no 
spouse/eligible partner. 

Children take one share each. More remote issue share 
deceased parent/grandparents’ etc. share. 

4. Deceased survived by parents, and no 
spouse/eligible partner or issue. 

Parents share the estate. 

5. Deceased not survived by spouse/eligible 
partner, issue or parents. 

Brothers and sisters share equally and the children of any 
deceased brother/sister take their parents’ share, then 
grandparents and then uncles and aunts and their issue. 
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Northern Territory 

The following table sets out who gets what from an intestate estate in the 
Northern Territory. 

Note also that no beneficiary will receive their share in an intestate estate until 
attaining the age of 18. 

In addition, for the Northern Territory: 

• the legislation provides that where an Aborigine is survived by more than 
one spouse, they share equally 

• the term ‘de facto partner’ is defined to mean a person who was living with the 
deceased on a bona fide domestic basis. 

• where the deceased is survived by a spouse and a de facto partner, 
the spouse will take all of the entitlements mentioned above unless the 
deceased had been living with the de facto partner for a continuous period of 
two years prior to death, and had not lived with their lawful spouse during that 
time or had a child with the de facto partner. In those cases, the de facto 
partner takes the spouse’s entitlements. 

1. Deceased survived by spouse, 
but no issue. 

Spouse or de facto partner takes all only if: 
1. no parent, brother, sister, nephew or niece, or 
2. the estate is worth less than $500,000. 

2. Deceased survived by spouse 
and issue. 

Spouse or de facto partner takes: 
• personal chattels 
• $120,000 + interest at 8% 
• 1/2 balance if one child, or 1/3 if more than one child. 
Issue take: 
• balance. 

3. Deceased survived by issue, 
but no spouse. 

Children take one share each. More remote issue share deceased 
parent/grandparents’ etc. share. Must be no de facto partner. 

4. Deceased survived by spouse 
and parents, brother, sister, 
niece or nephew but no spouse. 

Spouse takes 
• personal chattels 
• $500,000 + interest 
• 1/2 balance. 
Estate then distributed to: 
• parents 
• if no parents then siblings, with children of siblings sharing the 

parents share. 

5. Deceased survived by parents, 
and no spouse or issue. 

Parents share the estate. 

6. Deceased not survived by 
spouse, issue or parents. 

Brothers and sisters share equally and the children of any deceased 
brother/sister take their parents’ share, then grandparents, then uncles 
and aunts and their children. 

Multiple surviving spouses 

If the intestate leaves more than one surviving spouse, rules apply that may give 
one an entitlement to the exclusion of the other. 
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6 Powers of attorney 
If a person has been granted a POA, they are entitled to act legally on behalf of 
another person. The person granting the POA is called the donor, principal or 
grantor. The person receiving the POA is called the donee, the attorney or 
grantee. 

A grant of POA may be for: 

• a limited power for a specified purpose (e.g. to carry out a particular 
transaction, such as a sale or purchase of a house) 

• a general power, which allows the person with the POA to carry out any 
business, act or matter, or deal with any affairs or assets of the person that 
has granted such a power while the grantor of the power retains mental 
capacity, or 

• an enduring power, which is similar to a general power except that it is 
expressed to endure unsound mind and therefore continues to have effect 
even where the grantor no longer retains their mental capacity. 

Limited and general POAs remain in effect while the person who granted them is 
alive and of sound mind, while an enduring POA covers someone up until their 
death no matter what happens to their mental faculties. 

An enduring POA will not allow an attorney to: 

• make a will for the donor 

• undertake illegal acts 

• delegate the power to another, unless the power to delegate is contained in 
the particular POA 

• exercise the donor’s power as trustee 

• make personal decisions concerning the ‘lifestyle’ of the donor or the donor’s 
medical treatment, unless there is a statutory POA form within the jurisdiction 
that allows the donee’s input into the donor’s medical treatment, such as 
exists on a limited basis in some states and territories. 

All types of POA become ineffective upon the death of the donor whereupon the 
will and the executor/rix take over. More than one POA may be appointed and 
upon death, any POA ceases to have effect. A POA document can be obtained 
from a solicitor, barrister or a clerk of petty sessions. There are also ‘do it yourself’ 
POA kits available. 

A POA may only be granted by someone who is over the age of 18, who is of 
sound mind at the time of the grant and who is capable of fully understanding 
the nature and purpose of the document they are signing. Unless specifically 
provided for in the grant, the attorney is not entitled to exercise their powers for 
their own benefit or advantage. The attorney must also be at least 18 years of 
age and be of sound mind. 

A POA can generally be revoked at any time by the person who first granted it, 
by simply communicating to the attorney that the power has been revoked. 
Australian states and territories have different rules regarding the scope of 
authority, and which matters, a donee is able to manage on behalf of a donor. 
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7 Trusts 
A trust is the duty or obligation owed by a person (i.e. the trustee) in relation to property 
held or controlled by them for the benefit of another person or group of people. 

A trust is formally established by a settlor with a nominal amount of money (e.g. $20). 
The settlor may not be a trustee or a beneficiary. Once the trust has been formally 
established, other assets can be introduced. Money, assets or even whole businesses 
may be transferred into a trust by sale or by gift. The title to the assets is vested in the 
trustee(s), which simply means the assets become the legal property of the trustees. 
However, this ownership is qualified by the terms of the trust deed. 

Among other things, the trust deed will provide for the managing of assets on 
behalf of beneficiaries and their distribution in the event the trust is wound up. 

With the growing emphasis on wealth distribution, increasingly more will makers 
are giving thought to establishing testamentary trusts through their wills. While 
this is not a new concept, it has re-emerged as an effective estate planning tool. 

A testamentary trust is a trust established through a will that comes into effect 
upon the death of a will maker. The term ‘testamentary trust’ is used to describe a 
number of forms of trust that result from the death of the will maker. These include: 

• life interest 

• beneficiary testamentary trust, otherwise referred to as the ‘discretionary will trust’ 

• estate testamentary trust 

• superannuation proceeds trust 

• restricted trust. 

Testamentary trusts can be used for a variety of purposes but some of the more 
common purposes include: 

• tax effectiveness for both income and capital 

• care for children who cannot care for themselves 

• protection of assets where beneficiaries suffer various addictions 

• protection of spendthrift beneficiaries from themselves 

• to protect an inheritance from a beneficiary who might be a spendthrift 

• protection from business creditors 

• protection from legal actions brought against beneficiaries 

• to avoid the unintended loss of a government pension, however, special rules 
apply to trusts (including testamentary trusts) to prevent discretionary trusts 
being used for this purpose 

• possibly some protection of assets if the beneficiary is involved in a family law 
property dispute. 

Any property that can be passed through an estate can be placed in a 
testamentary trust provided the will refers to the creation of a trust. This is not 
to say that all estate assets should necessarily be placed in the trust. 
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8 Superannuation aspects of estate planning 
As noted earlier in this topic, superannuation does not form part of a person’s 
estate unless the member specifically nominates the estate or LPR as a 
nominated beneficiary. 

8.1 Nominating a beneficiary 
The SIS Act defines a dependant as: 

• a spouse (including de facto spouse) 

• children (including adopted, step and ex-nuptial) of any age, although this 
differs from the tax definition of a dependant 

• someone who is financially dependent upon the deceased at the time of death 

• any other person with whom the deceased person had an interdependency 
relationship just before he or she died. 

Two people have an interdependency relationship if: 

• they have a close personal relationship 

• they live together 

• one or each of them provides the other with financial support 

• one or each of them provides the other with domestic support and personal care. 

It does not matter that the two people are not related as family. If two people 
have a close relationship but cannot satisfy one of the other conditions 
prescribed due to physical, intellectual or psychiatric disability, they will still 
have an interdependency relationship. 

This essentially means that any of the above can be nominated as a beneficiary 
to receive a death benefit from superannuation. 

Members may nominate a dependant or combination of dependants to receive 
their superannuation benefit if they die before withdrawing their funds. Such a 
nomination may be binding or non-binding. 

A non-binding nomination is easy to make and although it is persuasive in helping 
the fund trustee decide to whom to pay a benefit, it is not legally binding on them 
because the trustee retains discretion as to which dependant(s) receive the benefit. 
This may mean that the member’s account may be paid to a beneficiary, 
or combination thereof, which is contrary or different to the member’s stated wishes. 

Some superannuation funds offer members the opportunity to make a 
‘binding nomination’ of the beneficiary of their superannuation benefit. 

The binding nomination is a formal document that to be valid must be signed and 
dated by the member in the presence of two witnesses over the age of 18 who are 
not beneficiaries, and is effective for three years from the date of last confirmation. 
SMSFs are provided an exemption to these rules. However, the person(s) 
nominated to receive the benefit must be an LPR of the member or a dependant 
of the member as defined for all superannuation funds under the SIS Act. 
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8.2 Methods of payment of superannuation on death 
Superannuation can be paid out in several ways, depending on the trust deed. 
Proceeds can be paid to: 

• one or more of the deceased’s dependants, as defined by the SIS regime,  
in a lump sum 

• a trust exclusively for one or more of the deceased’s dependants in a lump sum 

• one or more of the deceased’s dependants as a pension subject to eligibility 

• the deceased member’s estate 

• any combination of the above. 

8.3 Taxation consequences of receiving a death benefit 
This was covered in Topic 6 under the section relating to taxation of lump sums 
and pensions and is added again here as a refresher.  

The SIS Act and regulations dictate who can receive a death benefit from 
superannuation. However, the Income Tax Assessment Act 1997 (Cth) (ITAA 97) 
dictates how the benefit is taxed in the hands of the beneficiary. This is 
nsummarised in Table 1. 

The ITAA 97 defines the following as a dependant: 

• spouse (including a de facto and ex-spouse) 

• a child under the age of 18 

• a financial dependant 

• any person with whom the deceased had an interdependent relationship. 

Table 1 Treatment of superannuation death benefits paid to dependants 

Age of 
deceased 

Super death 
benefit 

Age of tax 
dependant 

Taxation 

Any age Lump sum Any age All elements tax free 

Age 60 and 
over 

Income 
stream 

Any age • Tax-free component — tax free 
• Taxed element — tax free 
• Untaxed element — marginal tax rates with a 10% tax 

offset 

Below age 
60 

Income 
stream 

Age 60 and 
above 

• Tax-free component — tax free 
• Taxed element — tax free 
• Untaxed element — marginal tax rate with 10% offset 

Under age 60 • Tax-free component — tax free 
• Taxed element — marginal tax rate with 15% tax offset 
• Untaxed element — marginal tax rate 

Note: Medicare levy may also apply.  

* Only children younger than 18 may receive an income stream as a death benefit, even if they otherwise 
qualify as a financial dependant. All income streams paid to children must be commuted upon reaching 
age 25, unless disabled. 
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From 1 July 2007, a death benefit income stream can only be paid to a tax 
dependant of the deceased, which generally precludes children aged over 18. 
However, it may be possible for a child older than 18 to be classified as a 
financial dependant of the deceased and therefore receive a death benefit 
income stream. In most cases, once a child reaches age 25, the income stream 
must be commuted and paid as a lump sum. The lump sum is tax free to the child 
and is not assessable or exempt income. However, if a death benefit income 
stream commenced before 1 July 2007, it may continue after the child turns 25. 

If a death benefit is paid to non-dependants under ITAA 97, such as the LPR and 
adult children who do not otherwise qualify as dependants, it must be paid as a 
lump sum and they may pay tax on the death benefit. 

Superannuation death benefits paid to a trustee of a deceased estate are taxed 
in the same manner that would apply to the dependant or non-dependant who 
will benefit from the estate. However, as the dependant or non-dependant will not 
be presently entitled to the superannuation death benefit at that time, this benefit 
will not be included in their assessable income. Refer to Table 2 for a summary of 
superannuation death benefits paid to non-dependants. 

Table 2 Superannuation death benefits paid to non-dependants 

Age of 
deceased 

Super death 
benefit 

Age of 
recipient 

Taxation 

Any age Lump sum Any age Tax-free component — tax free 
Taxable component — 15% tax rate 
Untaxed element — 30% 

Any age Income stream Any age Not applicable. 
Income streams that commenced before 1 July 2007 are 
allowed to continue and will be taxed as if received by a 
dependant as per Table 1 above. 

Note: Medicare levy may also apply. 

8.4 Superannuation and wills 
A fund member may nominate their estate as the beneficiary of superannuation. 

In such a case, the will may need to be drafted specifically to deal with 
superannuation proceeds. In many situations, this will involve the class of 
beneficiaries able to receive the proceeds being limited to the SIS Act 
dependants of the deceased. Superannuation death benefits paid to a trustee of 
a testamentary trust will be exempt to the extent that dependants are expected to 
benefit. Each situation should be reviewed individually. 

Depending on the individual circumstances, the will should allow the surviving 
spouse to: 

• take the proceeds personally 

• take the proceeds as a beneficiary of a specially drafted trust 

• direct that the proceeds be paid to other dependants of the deceased. 
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The will maker may also express a wish that if they leave dependants who are under 
the age of 18 years at the date of their death, the proceeds may be paid to a trust, 
or superannuation proceeds trust. This will provide concessional rates of tax on 
income generated by the trust and distributed to minor beneficiaries. Income from 
the superannuation proceeds trust that flows to a minor beneficiary is classified as 
‘excepted trust income’ because minor beneficiaries are entitled to the tax-free 
threshold and taxed as adults in accordance with the normal marginal tax rates. 

8.5 Consequences of making poor decisions 
For many Australians with significant superannuation assets or with life insurance 
owned in a superannuation fund, their major estate planning decision is the fate 
of their death benefits. That decision, often made independently of a will, 
can have significant ramifications. 

Some of the unfortunate consequences that can result from an ill-considered 
decision include: 

• the creation of unnecessary tax liabilities 

• missed opportunities for income tax concessions 

• loss of access to the 50% CGT discount 

• spendthrift or vulnerable beneficiaries squandering or being fraudulently 
deprived of their inheritance 

• superannuation fund trustees disregarding non-binding or invalid nominations, 
or having inflexible deeds or decision makers so that payments are made 
regardless of circumstances 

• trustees having to follow outdated or ill-considered binding nominations 

• disputes between the surviving members of a SMSF and the executor/rix of 
the estate over the payment 

• successful challenges to the decision of a trustee of a non-SMSF and the 
executor/rix over the payment 

• successful challenges to the decision of a trustee of a non-SMSF or to the 
terms of a will 

• creditors gaining access to the death benefits. 

To prevent these adverse consequences, careful attention needs to be given in 
the first place to the nomination of payment of the death benefits. Where disputes 
are likely, the choice of superannuation fund may be crucial so that a nomination 
can be locked in. However, not all superannuation funds offer their members the 
chance to make a binding nomination. 
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Apply your knowledge 1: Superannuation death benefits 

a. Does superannuation form part of the deceased’s estate? 

 

b. If not, how is the benefit paid out? 

 

c. What are the tax implications? 

 

d. What happens if the benefit is paid into the estate and what do we mean 
by probate and letters of administration? 

 

e. Can the member bind the trustee with a nomination? 

 

Note: You can access ‘Suggested answers’ for this activity at the end of this topic. 
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9 Tax effects of death 

9.1 Income tax liabilities 
Even after death, a person is still required to lodge an income tax return. For this 
purpose, the tax year for the deceased will be from the 1 July preceding the date 
of death up to and including the date of death. This final tax return is referred to 
as the ‘date-of-death return’. The actual liability to prepare and lodge such a tax 
return falls upon the executor/rix or administrator of the deceased estate. 

If an executor/rix distributes the estate and has not obtained an indemnity from 
the beneficiaries and a subsequent tax liability arises, they will be personally 
liable and there will be no requirement for the beneficiaries to reimburse the 
executor/rix. It is therefore unwise to distribute assets without first assessing the 
tax liability of the estate and retaining adequate resources to meet the liability. 

The estate of the deceased is treated as though it was a separate, identifiable 
taxpayer with its own tax file number. It will have separately identifiable tax-free 
threshold and marginal tax rates. For up to three years, income tax will be 
calculated on the estate as though the estate were a taxpayer; thereafter, 
special permission is required from the  Federal Commissioner of Taxation. 

The actual taxation liability in respect of any income or capital gains that may be 
dealt with or received by an executor/rix depends on whether the beneficiaries 
are ‘presently entitled’ to the income or capital gains the estate is generating. 

9.2 CGT and death 
Special capital gains rules apply to those persons to whom assets are transferred 
after death. When the deceased’s assets pass to an LPR or beneficiary, a CGT 
event does actually occur; however, special rules apply so that the event is 
ignored for tax purposes. Special acquisition rules are applied, depending on 
when the deceased originally acquired the asset, to determine the cost base that 
will apply to the beneficiary. 

Assets acquired by the deceased before 20 September 1985 

For pre-CGT assets, either the LPR or a beneficiary is deemed to have acquired 
the asset on the date of death of the deceased. The cost base assigned to the 
asset will be its market value on that day. 

Assets acquired by the deceased on or after 20 September 1985 

If a CGT event is triggered by the LPR, executor/rix or beneficiary of the 
deceased’s estate, the CGT liability is calculated under normal capital gains rules 
using the deceased’s original cost base or reduced cost base. 

Note: A capital loss of the deceased taxpayer may be offset against gains in the 
final individual return but any non-recouped losses are lost altogether. 

Inherited assets are taken as acquired at the time of death. 
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A beneficiary can include in the cost base, or reduced cost base, any expenditure 
incurred by the LPR that would have been included at the time the asset passed 
to the beneficiary. The expenditure can be included in the cost base on the day it 
was incurred. 

Deemed disposal by a beneficiary 

Once a beneficiary receives an asset from a deceased estate, they may be liable 
for any capital gain or loss if it is: 

• sold 

• gifted/donated, or 

• destroyed. 

Disposal by a LPR 

The deceased’s LPR is liable for any capital gain or loss if a post-CGT asset 
(i.e. acquired on or after 20 September 1985) the deceased owned just before 
they died: 

• passes to a tax-advantaged entity, such as: 

 –  a tax-exempt entity (e.g. a charity or a church) 

 –  a non-resident, or 

 –  the trustee of a complying superannuation fund, in their capacity as trustee. 

• is transferred from the deceased's LPR to an entity that is not a beneficiary: 

 –  during the administration or winding-up of a deceased estate, an LPR may 
need to dispose of some or all of the assets of the estate to provide a cash 
legacy or to pay debts. 

If the passing of a deceased’s asset does constitute a CGT event, the event is 
deemed to have taken place on the date of death of the deceased. Any capital 
gain or loss is taken into account in the date-of-death return so must be paid by 
the LPR of the estate.  
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Example: Transfer of assets to a beneficiary  

Jack died on 10 August 2003 leaving two assets: a parcel of 10,000 units 
in a perpetual-managed fund, post-CGT, and an investment property, 
pre-CGT. 

Tom was appointed executor of the estate. Any capital gain or loss on 
transfer of the assets to Tom as LPR is disregarded. Tom sells the units in 
the managed fund to pay Jack’s outstanding debts and, as the shares are 
not transferred to a beneficiary, any capital gain or loss on this disposal 
must be included in the tax return for Jack’s deceased estate. 

When all debts and taxes have been paid, Tom transfers the investment 
property to Jack’s beneficiary, Amanda, and pays the conveyancing fee of 
$5000. As the investment property is transferred to a beneficiary, any 
capital gain or loss is disregarded until the beneficiary eventually sells it. 

As the investment property was a pre-CGT asset, the first element of 
Amanda’s cost base for subsequent sale is the market value of the unit on 
the date of Jack’s death. Amanda is also entitled to include in her cost base 
the $5000 Tom spent on the conveyancing. 

Taxation of the deceased’s main residence 

Death does not usually constitute the disposal of an asset for CGT purposes. 
The same rationale also generally applies to the deceased person’s main 
residence.  

The implications on the death of an owner of a ‘main residence’ can be 
complicated and a number of different outcomes may apply, depending when 
the residence was purchased by the deceased owner, when the person died, 
who the beneficiaries are, etc. 

Consequently, what happens when such an asset passes to the trustee of the 
deceased estate or to a beneficiary should be considered. 

Where the deceased’s main residence was acquired pre-CGT 

Where an individual disposes of a dwelling that was the deceased’s main 
residence and their interest in the dwelling passed to them as either the trustee 
of a deceased estate or as a beneficiary, any resulting capital gain or loss upon 
disposal of the asset is ignored provided either of the following conditions 
applies: 

•  Condition 1: The beneficiary disposes of their ownership within two years 
of the deceased’s death regardless of whether or not they have used it to 
produce income or as the beneficiary’s main residence, or 

• Condition 2: From the deceased’s date of death until the time the asset was 
disposed of, the dwelling was the main residence of one or more of: 

 – the deceased’s spouse 

 – an individual who had a right to occupy the dwelling under the deceased's 
will, or 

 – the beneficiary who disposed of the property. 
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Where the deceased’s main residence was acquired post-CGT 

If the main residence was acquired by the deceased after 20 September 1985, 
the CGT implications are determined by when the dwelling passes to a 
beneficiary. 

If the dwelling passed to a beneficiary before 20 August 1996, the capital gain 
is disregarded on disposal if: 

• condition 2, above, is satisfied 

• the deceased used the dwelling as their main residence from the date of 
acquisition until their death and it was not used to produce assessable 
income. 

If the dwelling was acquired by the deceased on or after 20 September 1985 
and passed to a beneficiary after 20 August 1996, any gain or loss made by 
a beneficiary is disregarded: 

• if conditions 1 or 2 above are satisfied  

• the dwelling was not being used to produce assessable income just before 
the deceased’s death. 

The CGT implications of a main residence can be complex and complicated, 
especially where the dwelling has been used to produce assessable income, 
subject to a marriage breakdown settlement, or been part of an estate. 
Specialist taxation advice should be sought by clients about the taxation 
implications on the disposal of the dwelling. 
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Apply your knowledge 2: Deceased estates and CGT 

The following items were left to your client, Tanya, after her Aunt Brigid 
recently died. She has asked you for advice in relation to the CGT that may 
be payable on each. Describe briefly the CGT considerations for each item, 
noting how CGT would be calculated and any special considerations that 
should be taken into account. 

a. Shares in company XYZ acquired by Aunt Brigid on 1 January 1980 for 
$5000. The value at Aunt Brigid’s date of death was $12,500. 

 

b. Aunt Brigid’s home unit, which she purchased in 1990 for $150,000 and 
lived in until her death. The value at her date of death was $200,000. 

 

Note: You can access ‘Suggested answers’ for this activity at the end of this topic. 

Joint tenancy and CGT 

For jointly owned assets, perhaps a starting point to understanding the CGT is to 
recognise that any property held as joint tenants is deemed for the purposes of 
the application of CGT to be held as tenants in common. 

The effect of this is that, for tax purposes, a joint tenancy property will be 
acquired as a new capital gains taxable asset. This means that although the 
ownership of the asset passes in whole to the surviving owners, the transfer still 
has a CGT effect. 
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Example: CGT impact for surviving joint tenant 

Mary and Alan first bought their rental property for $100,000 in December 
1984. The purchase was as joint tenants. Originally, they shared all rent 
and negative gearing benefits and, in the latter years when the debt was 
paid off, they shared all rent receipts equally. Alan died in July 2001 when 
the house was valued at $280,000.  

What is the CGT impact? 

There is no immediate impact at Alan’s death. At law, Alan’s half passes to 
Mary automatically. For CGT, Mary will be deemed to have acquired Alan’s 
half share at a cost base of $140,000 (i.e. half of the market value at 
death). Her original half share is still owned by her, free of CGT, because 
she acquired it pre-20 September 1985. 

If Mary were to sell the property 18 months later for $350,000, her capital 
gain would be as follows:  

Mary’s share 
No capital gain because 
pre-CGT asset 

$350,000 × 50%    = $175,000 
Capital gain for CGT purposes = nil 

Alan’s share 
Cost base at market value at 
date of death 

$350,000 × 50%    = $175,000 
    = $140,000 
Capital gain   = $175,000 – $140,000 
    = $35,000 
Capital gain for CGT purposes  = 50% x $35,000 
    = $17,500 

Therefore the amount of sales proceeds that will attract CGT liability is: 

($175,000 – $140,000) × 50% (CGT concession) = $17,500. 

The most important point to draw from this example is that although one 
body of law (i.e. property law) directs that an asset will pass directly to the 
surviving joint tenant (i.e. not through probate or through a will), CGT has 
not necessarily been avoided. 

The newly acquired joint-tenant interest in the asset is acquired for CGT 
purposes as though it were purchased at the date of death of the deceased 
joint tenant. 

A measure of estate tax planning and effective CGT reduction is lost 
through neglect of the terms of the will, where capital gains taxable assets 
are held as joint tenants. 

In such circumstances, it may be appropriate to consider converting the joint 
tenancy to a tenant in common relationship. This can usually be achieved at 
a minimum of cost but care needs to be adopted to avoid the many stamp 
duty pitfalls. 
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Case study: Bringing it all together  

Henry and Abigail are both age 45 and plan to retire in 15 years time. They were 
married nine years ago and have a son, James, who is seven years old. 
Henry has a daughter Joanne, age 17, from a previous marriage. Joanne does 
not live with them. 

Henry has a will that was made when Joanne was born. Abigail’s will was made 
about 10 years ago. 

Their current net worth position is $470,000, which includes $230,000 of 
personal-use assets. Henry has indicated that on his death, he would like each of 
the children to receive 25% of the assets that he and Abigail have accumulated, 
and that Abigail receive the remaining 50%. 

Investment assets $ 

Term deposit Henry 60,000 

Shares Abigail 60,000 

Superannuation Henry 60,000 

Superannuation Abigail 60,000 

Less liabilities  (nil) 

Total investment assets 240,000 

Personal-use assets 

Savings a/c Joint 10,000 

Vehicle Abigail 20,000 

Home Henry 250,000 

Less mortgage  (50,000) 

Total personal-use assets 230,000 

a. Outline issues that you would need to draw to the attention of Henry and 
Abigail about their estate planning needs. 

 

b. Do you think a testamentary trust, created in the will of the last survivor, may 
be appropriate for Henry and Abigail’s circumstances? Why or why not? 

 

Note: You can find ‘Suggested answers’ for this activity at the end of this topic. 

 

© Kaplan Education Pty Ltd. All rights reserved. 



38 Foundations of Financial Planning Part B: Financial Planning 

Key points 
• Estate planning is important to: 

 –  determine how the estate is to be distributed 

 –  minimise tax 

 –  ensure the correct structures are in place to protect the beneficiaries’ interests. 

• A will is a legal document signed by the will maker, which specifies who will be 
in charge of administering their estate and how the assets are to be distributed 
after death. 

• For the will to be valid, the will maker must generally be over age 18 and the 
will must: 

 –  be identifiable as a will and sufficiently identify the person who is making 
the will 

 –  be signed and dated before two independent witnesses while in the 
presence of the testator 

 –  name an executor/rix or LPR 

 –  provide for the disposition of the whole estate. 

• A will may be revoked by: 

 –  making another will, which revokes any earlier will 

 –  destruction with intent to destroy, or 

 –  marriage or remarriage. 

• A will lasts indefinitely or until there is a need to change it. 

• The executor/rix is the person or company given the power at law to carry out 
the deceased’s wishes. Anyone of sound mind over the age of 18 may be 
nominated for the role of executor/rix. 

• Probate is the state’s recognition and registration of the will, which legitimises 
the executor/rix’s authority to carry out the terms of the will. 

• Beneficiaries are the recipients of assets from the estate. 

• A will that makes no provision for a spouse, children or anyone else who was 
financially dependent on the deceased may be contested in court under 
different state or territory laws. The beneficiaries of the estate may be altered 
according to the outcome. 

• Intestacy is where there is no will or where the will is inadequate. 

• A POA is a legal document granting a person the power to legally act on 
behalf of another. A POA may be for a specified, limited or general purpose. 

• A POA may be revoked by the person who first granted it by simply 
communicating to the attorney that the power has been revoked. 

• The desirable features of an estate plan are simplicity, clarity, flexibility and 
practicality. 
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• A trust is an obligation that the trustee assumes in relation to assets for the 
benefit of other persons, of whom they may or may not be one. The trustee’s 
obligations to those assets are usually expressed in the form of a trust deed. 

• The executor/rix or administrator is required to prepare and lodge the final tax 
returns of the deceased and for the estate until administration is complete. 

• In superannuation, legal ownership of superannuation assets vests in the 
trustees. Distribution of benefits is therefore at their discretion. 
Some superannuation entities offer members the opportunity to make a 
‘binding nomination’ of their preferred beneficiary. 

Review questions 
You can access the ‘Review questions’ for this topic at KapLearn. 

Suggested answers 

Apply your knowledge 1: Superannuation death benefits 

a. Superannuation funds are trust funds, so the legal ownership of the fund 
assets vests in the trustees. Benefits are not an estate asset. 

b. Proceeds will be distributed according to the terms of the trust deed governing 
the particular superannuation fund, the governing superannuation rules and 
common-law entitlements. Invariably, superannuation trust deeds will extend 
absolute discretion to the trustee as to how any fund balance and life policy 
proceeds are distributed. Where they have the discretion to do so, trustees will 
pay the benefit to those they deem to be the most appropriate person or 
persons in accordance with the rules of the superannuation legislation. 

c. The SIS Act and regulations dictate who can receive a death benefit from 
superannuation; however, ITAA 97 dictates how the benefit is taxed in the 
hands of the beneficiary. It will generally be tax free to a dependant under the 
ITAA 97 but taxable if paid to a non-tax dependant. 

d. If the benefit is paid into the estate, it will be distributed as an estate asset in 
accordance with the provisions of the will. Taxation of the benefit will depend 
on how and to whom the payment is ultimately distributed. The grant of 
probate is the authority the courts give to the nominated trustee to execute the 
will’s requirements (e.g. selling property and dividing the proceeds among the 
testator’s family members). Letters of administration are the authority from the 
Supreme Court given to an individual to administer an estate for which there is 
no valid will. 

e. Yes, if the trustee of the fund permits this and the member prepares a  
valid nomination. 
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Apply your knowledge 2: Deceased estates and CGT 

Neither death nor the passing of assets to the beneficiary is a disposal that 
attracts CGT. There is no incidence of CGT until the ultimate disposal of the 
asset, unless the asset is bequeathed to a tax-advantaged entity. The passing 
of property to a beneficiary does, however, constitute an acquisition by the 
beneficiary. If the asset is later disposed of, it is deemed to have been purchased 
by the beneficiary, and CGT may be payable if a capital gain exists. 

• If the asset was purchased by the deceased prior to 20 September 1985, 
the beneficiary’s cost base is equal to the fair market value of the asset at the 
date of death, and CGT will be payable on any gain from the date of death to 
the date of ultimate disposal. For the 50% CGT discount to apply, the 
beneficiary must hold the asset for 12 months from the date of death. 

• If the asset was purchased on or after 20 September 1985, the beneficiary’s 
cost base is equal to the deceased’s cost base plus any subsequent expenses 
and on ultimate disposal, CGT will be payable by the beneficiary on any gain 
from the date of acquisition by the deceased to the date of disposal. The 50% 
discount on CGT will apply immediately to the beneficiary if the deceased 
owned the asset for more than 12 months before their death, otherwise the 
beneficiary needs to hold the asset until 12 months from the date it was 
acquired by the deceased. 

• Shares in company XYZ acquired by Aunt Brigid for $5000 on 1 January 1980. 
Value at date of death: $12,500. 

• No CGT is payable until the shares are sold by Tanya. At that time, the cost 
base will be the fair market value at the date of Aunt Brigid’s death 
(i.e. $12,500). CGT will be payable by Tanya on any gain made over $12,500. 

• Aunt Brigid’s unit that she purchased in 1990 for $150,000 and lived in until 
her death. Value at date of death: $200,000. As this property was Aunt Brigid’s 
principal place of residence, it may be exempt from CGT if Tanya ensures that 
it is not used for income-producing purposes and is either disposed of within 
two years of her acquisition, or she uses it as her own principal place of 
residence until it is sold. 

• If Tanya does not meet these conditions, the CGT exemption will be lost. 
No CGT is payable until the property is sold by Tanya. At that time, the cost 
base will be the same as Aunt Brigid’s original cost base (i.e. $150,000) 
plus any additional expenses Tanya has incurred in relation to the property. 
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Case study: Bringing it all together  

a. Arrange the review and redrafting of both wills to ensure they are up to date, 
valid and reflect current wishes, noting that: 

 –  both wills were made prior to James’s birth 

 –  a will made prior to marriage, unless made specifically in contemplation of 
marriage, is no longer valid after marriage. 

 It should be brought to Henry’s attention that he cannot ‘will’ assets that are 
not held in his name and that jointly owned assets usually pass to the 
surviving owner. 

 If Henry were to persist with his wishes, Abigail may be left without a home 
and with insufficient capital to purchase one. 

 Assess life insurance needs: 

 –  Henry — sufficient to satisfy mortgage, replace his net income until 
Abigail’s retirement plus additional funds to provide for Joanne’s 
maintenance until at least age 18 

 –  Abigail — sufficient to at least replace net income and fund a nanny or 
home help until James reaches age 18; perhaps sufficient to satisfy 
mortgage as well. 

 Ensure both Abigail and Henry have lodged binding nominations with their 
superannuation fund, preferably with each other as the beneficiary. 

b. A testamentary trust may be appropriate for Henry and Abigail’s 
circumstances because: 

 –  it would only become operative on the death of the last survivor. 

 –  it will hold and manage assets and capital of the deceased estate to 
produce an income for the specified beneficiaries, presumably James 
and Joanne. 

 –  income earned by James and Joanne while they are minors would be taxed 
at ordinary tax rates as opposed to penalty rates. 

 –  the trust can be wound up at a predetermined date or event  
(e.g. James’s completion of university). 

 –  the planner should always recommend that clients discuss the suitability 
and/or necessity of a testamentary trust in detail with their solicitor. 
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